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Current Zopics. 


HE recent Peace Conference at The 


T Hague, notwithstanding that, at the 
time of its assembling and subsequently, it 
was regarded throughout the civilized world 
with skepticism if not derision, was not wholly 
barren of results. That such a view of the 
Conference would be a superficial one, the 
unprejudiced reader will, we think, freely con- 
cede after a careful perusal of the admirable 
work on the subject which Mr. Frederick W. 
Holls, a member of the Conference, has writ- 
ten, and the Macmillan Company has just 
published. In this work, the author tells, in 
graceful and forceful style, just 
ference 


what the Con- 
and indicates 
clearly what an important influence its labors 
are likely to have in the future. 


succeeded in doing, 
None but 
the foolishly optimistic could have entertained 
the hope that this Conference, though com- 
posed of one hundred eminent, representa- 
tive men from all the great the 
earth, and inspired as it was by the most pow- 
erful autocrat in the world, the czar of Rus- 
sia, could at one stroke abolish wars from the 
earth. 3ut though, in this particular, the 
Conference was not eminently successful, it 
did not finally adjourn without adopting seve- 
ral treaties, among which the most important 
and significant undoubtedly was that whereby 
disputes between nations can be settled 
peaceably and honorably. This, known as 
the arbitration treaty, makes it the duty of the 
signatory powers, in case of serious disagree- 
ments or conflicts, to have recourse to the 
Vou. 62.—No. 24. 


nations of 
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good offices of one or more of the friendly 
powers. It is also provided, by an article 
which provoked much opposition, but was 
finally adopted, that: 

In case of a serious difference endangering the 
peace, the States at variance shall each choose a 
power, to whom they intrust the mission of enter- 
ing into direct communication with the power 
chosen on the other side, with the object of pre- 
venting the rupture of pacific relations. - 

During the period of this mandate, the term of 
which, unless otherwise stipulated, cannot exceed 
thirty days, the States in conflict shall cease from 
all direct communication on the subject of the dis- 
pute, which is regarded as having been referred 
exclusively to the mediating powers, who shall use 
their best efforts to settle the controversy. 

In case of a definite rupture of pacific relations, 
these powers remain charged with the joint duty of 
taking advantage of every opportunity to restore 
peace. 

In cases of dispute involving neither honor 
nor vital interests and arising from a differ- 
ence of opinion on matters of fact, the treaty 
also recommends and provides for the consti- 
tution of international commissions of inquiry, 
“to facilitate a solution of the differences by 
elucidating the facts by means of an impartial 
and investigation.” Finally, 
the treaty creates a permanent Court of Arbi- 
tration for the determination of questions of 
a judicial character, and especially of “ ques- 
tions regarding the interpretation or applica- 
tion of international treaties or conventions,” 


conscientious 


and formulates a system of procedure for such 
tribunal. 

Among the other matters accomplished, 
may be mentioned the treaties extending the 
Geneva or Red Cross rules to naval warfare, 
and the treaty on the laws and customs of 
war, through which “the peaceful, unarmed 
nations inhabitants of the territory of belliger- 
ents will have the right to demand that their 
lives, their religious convictions and their pri- 
vate property shall be respected. Through it 
prisoners of war will be treated, not as ene- 
mies, but as disarmed and honorable adver- 
saries, worthy of respect. Through it, social 
institutions, beneficiary establishments, religi- 
ous, scientific and otherwise, which find them- 
selves on disputed territory, shall have the 


right to demand and to exact of the enemy 


respect for the inviolability of their property 
and their interests. Though, as to the limitation 
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of armaments, which was avowedly the prin- 
cipal object of the Conference, no definite ac- 
tion was taken, it is not by any means outside 
the bounds of probability that such limitation 
will, through future conferences or concert of 
action brought about in some other way, be 
undertaken gradually and tentatively, for 
there can be no doubt that, under the pressure 
of public opinion, international law and 
policy will be powerfully influenced as a direct 
result of this Conference. 


A bill for the creation of a Supreme Court | 
for the Philippine Islands has been introduced | 
in the congress by Senator Stewart, of Nevada, | 
which provides for a tribunal of five judges, 
to hold office during good behavior, and to 
receive an annual salary of $20,000 each. So 
far as tenure of office is concerned, it will be | 
seen that the proposed court for our Pacific 
possessions differs radically from the usual 
territorial courts in this country, the members 
of the Supreme Court of a territory, in accord- | 
ance with the provisions of the Revised Stat- 
utes, being appointed by the president for | 
terms of four years. In case Mr. Stewart's 
bill becomes law, the members of the Philip- 
pine Supreme Court will hold office practically 
for life. The author of the bill referred to 
pointed out the fact that the territorial system 
of judges in this country, while a success in 
the agricultural portions of the United States, 
has proven a failure in the mining regions, 
where often very great interests are involved. 
It would be idle, he added, to send a man out 
to our new possessions on a salary of $3,000 
a year where he must spend $10,000 a year to 
live, and he urged that the salary be sufficient 
to attract to the positions men from the upper 
ranks of the profession. Discussing this mat- 
ter of judicial salaries, the New York Sun 
well says: 

The proposition to pay judicial salaries of $20,000 
a year to the members of a Supreme Court at 
Manila will hardly be adopted without a discussion 
in congress as to the inadequacy of the compensa- 
tion now received by the federal judiciary. We do 
not say that Senator Stewart is wrong in his idea 
that the Philippine judges should be so generously 
paid. Indeed, we are quite clear that his plan is 
the only way to attract lawyers of the distinction 
and ability desirable in our new colony, where the 


home record of the judges sent out to represent this 
country should be so excellent as to inspire confi- 
dence and command respect from the very first, for 
the important insular tribunal whose work is bound 
to have such a powerful influence, one way or the 
other, upon the good name of America in the east, 
But congress is not going to pay these gentlemen 
twice as much as is received by the justices of the 
Supreme Court of the United States, without being 
asked to deal fairly with the judiciary at home in 
the matter of salaries. In England, the judicial 
members of the house of lords receive £6,000, and 
the ordinary judges of the High Court of Justice, 
£5,000 per annum. Our Supreme Court justices at 
Washington ought to be paid at least $15,000 a 
year. 


The very peculiar ceremony which preceded 


| the induction into office of Mr. Shea, Q. C., 
| as presiding judge at the trial of the officials of 


the Dumbell Bank, in the Isle of Man (he was 


| required to swear that he would administer 
| justice as impartially “as the herring’s back- 


bone doth lie in the middle of the fish”), re- 
minds the London Law Journal of the equally 


| quaint and peculiar ceremony through which 


Norwegian witnesses are compelled to pass. 
The witness, before being permitted to testify, 
is obliged to raise the thumb, the forefinger 
and the middle finger of his right hand; these 
signify the Trinity, while the larger of the up- 
lifted fingers is supposed to represent the soul 
of the witness and the smaller to indicate his 
body. “If I swear falsely,” he exclaims, “ may 
all I have and own be cursed; cursed be my 
land, field and meadow, so that I may never 
enjoy any fruit or yield from them; cursed be 
my cattle, my beasts, my sheep, so that after 
this day they may never thrive or benefit me; 
yea, cursed may I be and everything I pos- 
sess.” “ This,” says the Law Journal, “ is cer- 
tainly a‘ good mouth-filling oath,’ but its com- 
prehensiveness does not exceed that of the 
oath taken by the Burmese witness. He is 
not content that the consequences of his per- 
jury should fall upon himself; he is even ready 
that his relations should suffer with him. 
‘Let us be subject,’ he prays, ‘to all the calami- 
ties that are within the body and all that are 
without the body. May we be seized with 
madness, dumbness, deafness, leprosy and hy- 
drophobia. May we be struck with thunder- 
bolts and lightning and come to sudden 
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death!’ Even more conscientious, perhaps, 
was the Irish witness in the days of the Bre- 
hons, who took three separate oaths before 
he gave his evidence, the first standing, the 
second sitting, the third lying, as these were 
the positions in which his life was spent. The 
nation that has shown itself to be most ingeni- | 
ous in the making of oaths is the Chinese. | 
Slicing off a fowl’s head, breaking a saucer and | 
extinguishing a lighted candle are among the | 
picturesque ceremonies that precede the giving 
of evidence ina Chinese court of justice. The | 





beheading of the fowl is supposed to indicate | 


the fate of the liar, and the cracking of the | 
saucer and the extinguishing 
flame are intended to indicate 


of the candle 
what will hap- | 
pen to the soul of the witness who does not | 


tell the truth.” 


HRotes of Cases. 


Liability of Physicians —Issue of Certificate for 
Committal to Hospital of Dipsomaniacs and Inebri- 
ates--In Niven vy. Boland, decided by the 
Supreme Judicial Court of Massachusetts in Octo- 
ber, 1900 (58 N. E. 282), it was held that under the 
provisions of the statutes of 1889 of Massachusetts, 
chapter 414, section 7, and Public Statutes of that 
State, chapter 87, sections 12, 13, wherein it is pro- 
vided that committed to the 
hospital for dipsomaniacs and inebriates without an 
order therefor by a judge, which shall state that the 
judge finds him a fit person for treatment therein, 
and without, in addition to the oral testimony, a 


a person cannot be 


certificate of two physicians being filed with the 
judge that they consider him a proper subject for 
treatment, a privilege of witnesses attaches to the 
physician, so that, though they negligently issue 
a certificate in case of a person who does not need 
treatment in the hospital, they cannot, in the 
absence of malice, be liable to him on account of 
his commitment. 

The action was against certain physicians, and a 
demurrer to the declaration was sustained in the 
court below. The Supreme Court holds that such 
judgment should be affirmed, saying, in part: 

There is no allegation of malice or of wilful negli- 
gence or falsification, and, on recurring to the 
Statutes referred to in the declaration as those 
under which the examination and commitment were 
made, it is difficult to see how the commitment can 
be said to have taken place in consequence of the 
defendant’s negligence in examining the plaintiff 
and in making the certificate. The statute estab- 
lishing the hospital for dipsomaniacs and inebriates 
Provides that “all laws relative to commitment of 
an insane person to a lunatic hospital shall be appli- 


371 
cable and govern the commitment of any person 
under this act,” except that it shall be alleged that 
they are dipsomaniacs or inebriates, as the case 
may be, instead of insane (St. 1889, chap. 414, 
sec. 7). The statute in regard to the commitment 
of insane persons provides that: “ Except where 
otherwise specifically provided, no person shall be 
committed to a lunatic hospital * * * public 
or private, without an order or certificate therefor 
signed by one of the judges named;” that “ the 
order or certificate shall state that the judge finds 
that the person committed is insane, and is a fit 
person for treatment in an insane asylum; and that 
the judge shall see and examine the person alleged 
to be insane, or state in his final order the reason 
why it was not deemed necessary or advisable to do 
so.” It is further provided that: ‘ No person shall 
be so committed, unless in addition to the oral tes- 
timony there has been filed with the judge a certifi- 
cate signed by two physicians, each of whom is a 


| graduate of some legally-organized medical college 


and has practiced three years in the State, and 
neither of whom is connected with any hospital 
or other establishment for the treatment of the 
insane. Each must have personally examined the 
person alleged to be insane within five days of 
signing the certificate, and each shall certify that, 
in his opinion, said person is insane and a proper 
subject for treatment in an insane hospital, and 
shall specify the facts on which his opinion is 
founded” (Pub. St. chap. 87, secs. 12, 13). There 
are other provisions relating to the issuing of a 
warrant by the judge for the arrest of an alleged 
lunatic, and his care and custody pending an exami- 
nation and hearing, and to other matters. But it 
is manifest from the provisions to which we have 
referred that, although the certificate of the examin- 
ing physicians is intended to have great weight, 
and, no doubt, does in practice, a commitment 
cannot take place without an order from the judge 
and a finding by him that the person committed 
is insane, and without the judge seeing and examin- 
ing the person alleged to be insane, or stating the 
reason for not doing so. In this case there is no 
averment in the declaration that there was no oral 
testimony, or that, if there was, the judge did not 
base his finding upon it, but upon the certificate fur- 
nished by the defendants. It is difficult to see, 
therefore, how, assuming that there was negligence 
in the examination, and that the certificate was 
false, it can be said that that was the proximate 
cause of the commitment (see Force v. Probasco, 
43 N. J. Law, 539). But, further, the examining 
physicians are called upon to perform an important 
duty. In discharging it they are not engaged in 
the ordinary practice of their profession. If they do 
not occupy a quasi official or judicial position, they, 
at least, occupy the position of persons whose tes- 
timony is expressly required by statute in aid of 
judicial proceedings having for their object to ascer- 
tain whether the condition, in regard to dipso- 
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| 
mania or inebriety of the person to whom they | 
relate, is such that he should be restrained. It is 
important that the judges who are charged with | 
the duty of investigating cases of dipsomania or 
inebriety and insanity should have the assistance, | 
in forming their conclusions, of persons whose pro- | 
fession is such as to give to their opinions peculiar | 
value in such matters. The statute recognizes this 
by requiring the certificate. And we think that the 
privilege which attaches to parties and witnesses 
in other judicial proceedings, to parties instituting | 
criminal proceedings, and to cases of privileged 
communications should attach to examining physi- 
cians in cases like the present, and that, so long as | 
they act in good faith and without malice, they 
should be exempt from liability (see Hoar v. Wood, 
3 Metce. 193; Barker v. Stetson, 7 Gray, 53; Rice v. 
Coolidge, 121 Mass. 393; Tasker v. Stanly, 153 Mass. 
148; 26 N. E. 417; 10 L. R. A. 468; Gifford v. Wig- 
gins, 50 Minn. 4o1; 52 N. W. 904; 18 L. R. A. 356). 
It is more important that the administration of the 
law in the provided should not be 
obstructed by the fears of physicians that they may 
render themselves liable to suit than it is that the 
person certified by them to be insane or a dipso- 
maniac, or inebriate should have a right of action 
in case it turns out that the certificate ought not to 
have been given. The statute provides a penalty 
for a physician who conspires with any person 
unlawfully or improperly to commit to any lunatic 
hospital or asylum a person who is not insane; but 
goes no further. In Pennell v. Cummings (75 Me. 
163), and William v. LeBar (141 Pa St. 149; 21 Atl. 
525), relied on by the plaintiff, the question here 
presented was not passed upon by the court. In, 
Ayres v. Russell (50 Hun, 282; 3 N. Y. Supp. 338) 
there was a dissenting opinion, which seems to us 
to lay down the better doctrine. Moreover, the 
judgment was not that of a court of last resort. In 
Hall v. Semple (3 Fost. & F. 337) the statute under 
which the defendant proceeded seems to have been 
quite different from ours. 


manner 
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THE RESTLESS DESIRE OF GOVERNING 
TOO MUCH. 
T STILL remains a fine problem what the State 
ought to take upon itself to direct by the public 
wisdom, and what it ought.to leave, with as little 
interference as possible, to individual discretion. 

It may be observed generally that the progress 
of civilization, in its natural and healthy career, is 
the progress of limitation and the curtailment in 
various ways of that freedom which originally be- 
longed to every member of the community. The 
tanned savage of the backwoods is the freest man 
in existence; least free is the civilized citizen 
hemmed in on all sides by police officers and the 
whole fraternity of dignified, but unpopular officials 
of various kinds, whose business it is to the general | 
public to say, No! A good intention ill-directed 


and a restless desire of governing too much, would 


| have the hand of authority seen in everything and 


in every place; assuming universal competency 


| and unnecessarily and oppressively restraining indi- 


vidual freedom. In the conduct of life the right of 
others to step in and hinder is only one portion of 
a wider and deeper argument. There are a thou- 


/sand things which you ought not to do, though 


other persons may have no right to hinder you 
from doing them. The laws reach but a very little 
way. Constitute government as you please, and yet 
infinitely the greater part of it must depend upon 
the exercise of the powers, which are left at large 
to the prudence, discretion and uprightness of 
those invested with official authority. 

In its preventive policy and police, the govern- 
ment, says Burke, “ought to be sparing of its 
efforts and to employ means rather few, infrequent 
and strong, than many and frequent;” for it always 
happens, he adds, “in this kind of officious uni- 
versal interference what begins in odious power, 
ends always in contemptible imbecility.” 


Perhaps, one of the greatest delusions of this age, 
as of all past ages, is the fallacious idea that arbi- 
trary, coercive, proscriptive laws will reform indi- 
viduals; and many of our best and most intelligent 
people find a ready recourse in more stringent 
legislation against anything which displeases them, 
and especially if it offends their sense of morality. 
Force never yet made a man moral, temperate or 
religious. Laws passed to enforce the right rule 
of conduct, to establish the correct moral principle, 
have produced much of the misery and tyranny, 
bloodshed and suffering in the history of the world. 
The psalm-singing covenanter drew his sword to 
slay the unbeliever; the fires of Smithfield were 
lighted to save men’s souls, and the ax has fallen 
that truth might prevail. 


Herbert Spenser holds that legislation is one of 
the weakest possible instruments for the deeper 
class of moral reforms, and that in the attempt to 
deal with them, legislation frequently commits the 
most serious blunders. It is not the object of the 
State to educate its citizens morally by the employ- 
ment of coercive means, or to direct those things 
which belong to the inner psychic of man; but to 
promote his moral education by aiding the whole 
economic and intellectual culture of the people. 

Unquestionably the deepest reforms needed in 
society are moral reforms, but religious influences, 
so much depreciated and forgotten nowadays, and 
not legislation, are the great moving powers in this 
question. There are acts wrong in themselves, such 
as the theologians call mala in se. There is no 
question that the law must bend its energies against 
them, prevent them by every agency within its 
control, and punish without pity those convicted of 
them. Then there is another class of misdeeds that 
are not naturally wrong; they are known as mala 
quia prohibita; they are wrong because forbidden by 
some proper authority. In a free government this 
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class of crimes should be kept as small as possible. | 
They are law-made crimes as distinguished from | 
natural or moral crimes. Whatever of religious 
restraint is imposed by our government upon its 
citizens, is done for its own sake and not for the 
sake of the church; its own health and prosperity 
being conditioned upon its adherence to the prin- 
ciples of the Decalogue promulgated from Sinai. 


Prof. James Bryce, referring to the fact that, in 
his “ American Commonwealth,” he never once had | 
occasion to advert to any ecclesiastical body or | 
question, because with such matters the govern- 
ment has in the United States absolutely nothing 
to do, says, “of all the differences between the 
old world and the new, this is perhaps the most 
salient.” 

Within the first fifty-seven years after the Declar- 
ation of Independence, the alliance between church 
and State, which was then universal, was succes- 
sively dissolved in every State in the Union; the 
work was begun in Virginia and finished in Massa- 
chusetts. The spirit of christianity and the spirit 
of our institutions agree in recognizing a complete 
separation in their functions. To the one God has 
handed the sword with the instruction that the 
‘ magistrate shall not bear it in vain; while to the 
other He has said: “ Put up again thy sword into 
its place, for all they that take the sword shall 
perish by the sword.” The one compels, while 
the other persuades; the one applies its force out- 
wardly while the other sets up its kingdom in the 
heart, and thus purifies the very fountain of moral 
action. While recognizing to its fullest extent the 
importance of cultivating Christian virtues in a 
republican community, it is an error to maintain 
that our republicanism is predicated on Christian 
elements, whether one looks to the dogmas or the 
ethics of Christianity, its theory or its practice. 
The sacred things about which our government is 
concerned and undertakes to legislate, are not 
churches and preaching or singing hymns, but jus- 
tice, truth, right. The State statutes, prohibiting 
common labor on the Sabbath, are to be regarded 
as a municipal police regulation. The State, 
looking at the physical and intellectual and moral 
facts of human nature, 


or 


comes to the conclusion 
that as a mere civil institution it is well to have 
one day in seven set apart as a day of rest, and for 
the purpose of conformity, it selects the day which 
the community recognizes as a day of religious 
rest. It is to the theory that the State is 
ascribe the origin of the prejudice, still so invet- 
erate, that the State is of necessity the artificial 
founder and producer of everything — of industry 
and material prosperity, no less than of morality, 
religion and intelligence. 
State is to secure justice and peace; to guard 
against excess and disorder. 
vidual can be left to govern himself, the safer and 
better for the community. Educate the public mind, 


the | 
creator, not the creature of society, that we must | 


The true office of the | 


The more the indi- | 


instruct the public conscience, direct the public 
thought and moral sense aright—these are the 
stronger and more efficacious instrumentalities to 
promote morality and preserve the public welfare. 

Legislation cannot furnish the panacea for all 
sorrow and the relief for all misfortune. When 
the efficacy of the law is exhausted, a large field 
of human conduct still remains, over which sound 
policy, enlightened morality, and the precepts of 
Christianity exercise the only control that is pos- 
sible. The safe course is the rigid restriction of 
government to the legitimate domain of political 
power, and by excluding therefrom all executive 
and legislative intermeddling with the affairs of 
society. 

It is important that people should cease to think 
that legislation is the sovereign remedy for all ills. 
The reverse has been demonstrated over and over. 
A large part of the evil of the world is due to the 
depravity of human nature, which is only partially 
under the control of the laws. It by no means 
follows from this that the laws are of no avail. The 
masses of the people repose securely under the 
benign protection of the laws. It is the chief func- 
tion of the law to keep order, to protect the weak 
against the strong, and generally to prevent the 
interference of citizen with the rights of 
another. 

But it is very difficult to enforce laws that are 
intended to make one class of citizens order their 
lives in the way that another class thinks would 
be best for them. Some may deplore this, while 
others rejoice at it, but all would be better to 
recognize the fact that the law has certain limita- 
tions, beyond which it is of little avail. 

The happiest, the most moral and the most pros- 
perous condition of the State is that in which the 
law least interferes with the private activity and 
individual liberty of the citizen; when labor, capital 
the citizen the fewest artificial 
obstacles; when individuality has the greatest sway 
and public opinion the most influence. 

Boyp WINCHESTER. 

LoulIsvILLE, Ky., Nov., 1900. 
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COMMON CARRIER — AGENT — TELEGRAM 
— SHIPPING— MAINE SUPREME COURT. 


Oscar C. S. Davies v. EasteERN STEAMBOAT 
CoMPANY. 

Kennebec. Opinion November 22, 1900. 

The court will not infer, as matter of law, the 
authority of the captain of a passenger steamer, to 
charge the owner with the duty of delivering tele- 
| grams addressed to its passengers. 

Such authority is a question of fact, to be éstab- 
| lished by evidence. 

In the absence of any evidence tending to prove 
that it is a part of the business habit or custom of 
|the defendant, a common carrier of passengers by 
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water to receive telegrams for delivery to its pass- | 
engers; or that it knew or permitted this to be | 
done by its officers, servants or agents, the defend- | 
ant is not liable for the non-delivery of a telegram | 
addressed to a passenger on board its steamer and | 
by direction of the captain accepted by the purser | 
for delivery. 

On exceptions by plaintiff. ; 

Action on the case against a steamboat company, 
as a common carrier of passengers, for damages | 
arising from the non-delivery of a telegram. The 
case was tried to a jury who returned a verdict for 
the defendant, and the plaintiff took exceptions | 
to the ruling of the presiding justice. 

The case is sufficiently stated in the opinion. 

Joseph Williamson, Jr., and L. A. Burleigh, for 
plaintiff. 

In this case Wentworth, the addressee of the tele- 
gram, was a fare-paying passenger, and as such the 
defendant company owed him all the duties and 
assumed toward him all the obligations of a com- 
mon carrier of passengers. He was the agent or 
servant of the plaintiff, traveling on the plaintiff's 
business, and the plaintiff's money eventually paid 
for his trip on the steamer of the defendant com- 
pany. The telegram in question related to the 
business for which he was employed and for which 
he was traveling, and its non-delivery to him, the | 
agent or servant, resulted in damage to his princi- 
pal or master, the plaintiff in this case. For a 
breach, therefore, of the carrier’s duty toward the | 
servant while so engaged in the master’s business, | 
the breach being in relation to a matter directly 
connected with that business and resulting in dam- 
age therein to the master, and to the master alone, | 
the carrier is responsible to the master. It is held, | 
for instance, that where a third party wrongfully | 
prevents the agent from the performance of his 
duties as agent, the principal, if his interests are 
injured by such wrongiul act, may recover from the 
third party to the extent of his loss caused by 
such injury (1 Am. & Eng. Encly. of Law [2d ed.], 
1179-1180; St. Johnsbury, etc., R. R. Co. v. Hunt, 
55 Vt. 570, 45 Am. Rep. 639). If the acceptance of 
this telegram be assumed to create a bailment, and 
it be further assumed that such bailment was gratui- 
tous, both of which propositions we dispute, the 
defendant company was a mandatary, and must 
“exhibit diligence appropriate to what it under- 
took” (16 Am. & Eng. Ency. p. 308 et seg. [ordinary 
care]). Thompson on Negligence, p.. 50: “A man- 
datary, whether with or without pay, who accepts 
and undertakes to perform a trust or mandate, 
must exhibit diligence appropriate to what he un- 
dertakes.” He also defines a mandatary as “a per- 
son who receives goods to perform some act with- 
out compensation in relation “to them.” And see 
Encly. (supra): “In some conditions and relations 
a high degree of care is required, and failure to 
observe that care is called ‘slight negligence,’ while 
it should be observed that the high degree required 


| necessity of haste, of prompt delivery. 


only furnishes the test as to what will constitute 
ordinary care under the circumstances. The same 
is true when only a slight or a moderate degree of 
care is required.” 

This proposition is the equivalent of Wharton’s 
rule of diligence appropriate to what is under- 
taken.” Now what degree of diligence is appro- 


| priate to the undertaking, by a common carrier, 
| of delivering a telegraphic message directed to one 


of its passengers? A telegram, unlike a bale of 
hay, from its very nature implies importance, the 
Doubtless 
at least one-half of all telegraphic messages come 
as a surprise to the receiver. There is no right to 
assume that the addressee will call for it, or that 
he knows anything about it. The only thing that 
the sending of the telegram implies is that the 
sender knows the course of travel of the addressee. 
In other words, even on the assumption of a gratui- 
tous bailment, the degree of care required from 
the nature of the circumstances, is a high one and 
failure to observe that care would be actionable 


negligence. But the charge was “that the defend- 


| ant would be required to use slight diligence only.” 


Counsel cited: Bacon v. Casco Bay Steamboat 
Co. (90 Maine, 46); Palmer v. Penobscot Lumber- 
ing Association (90 Maine, 193). 

This case is governed by the law regulating the 
carriage of passengers. What were the duties and 


| obligations of the defendant towards his passenger 


in relation to this telegram? The telegram was 
directed to the boat, for a passenger on the boat, 
was offered to the captain and by his direction was 
delivered to the purser, who could easily find the 
addressee in the usual round of his duties while 
collecting fares and tickets. Observe, in passing, 
that if the captain had declined to receive the tele- 
gram, the plaintiff would doubtless have been 
promptly notified of that fact, and would have 
had a chance to take any other measures possible 
to prevent loss. But the telegram was accepted. 
Now what authority had the captain, as such, to 
accept a telegram for a passenger? 

The captain of a steamer is the supreme authority 
while on board his vessel. So far as the manage- 
ment of his boat and the treatment and care of 
passengers is concerned he has, while on the trip, 
absolutely no superior. His word is law. He is 
theoretically and practically the corporation itself 
(Ardesco Oil Co. v. Gibson, 63 Pa. St. [13 P. F. 
Smith] 146; Hutchinson on Carriers, §§$ 629, 631, 
632; Farmer’s & Mechanic’s Bank v. Champlain 
Trans. Co., 23 Vt. 186; 56 Am. Dec. 68). 

“Where the particular act is done in furtherance 
of the general purpose of the carrier, and is within 
the scope of the servant’s authority, the carrier is 
liable even though the act be a'trespass” (2 Am. 
& Eng. Enc. Law [ist ed.], 754: Moore v. Fitch- 
burg R. R. Corp., 4 Gray, 465; Holmes v. Wake- 


i field, 12 Allen, 580; Coleman v. N. Y. & N. H. R. 


R Co., 106 Mass. 160). 
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In the case of Finley v. Hudson Electric R. R. 
Co. (64 Hun, 373), it is laid down that “the root of 
the master’s liability for the servant’s act is his 
consent, express or imp.ied, and when his acts are 
done within the scope of his employment, or for 
his master’s benefit or in the furtherance of his in- 
terest, although not strictly in the line of his duty, 
yet in the course of his employment, the master’s 
assent is implied and he is accordingly held liable.” 

The acceptance of that telegram for a passenger 
was clearly incidental to the business of carrying 
passengers. A common carrier is bound to use ali 
such reasonable precaution as human judgment 
and foresight are capable of to make his passet- 
ger’s journey safe and comfortable (Edwards v. 
Lord, 49 Maine, 279; Knight v. P. S. & P. R. R. 
Co., 56 Maine, 234). 

It is by no means necessary to rest this case on 
the proposition that the carrier was bound to accept 
this telegram. There are many acts which a car- 
rier is not, perhaps, bound to perform for its pass- 
engers, but which it may do in the general prosecu- 
tion of its business or safe, comfortable and con- 
venient carriage; and having so undertaken, it is 
obliged to perform those acts with care. It is not, 
for instance, obliged to furnish camp-stools, but if 
it does furnish them, they must be reasonably well 
adapted to their purpose. Slight care in their se- 


lection and preservation would not answer: “ Gross | 


” 


negligence ”’ would not be the test. They must use 
due care according to the circumstances (Hutchin- 
son, § 515). 


John Scott, for defendant. 


Sitting: Wiswe.ti, C. J.; Wuirenouse, Strout, 
SavaGE, Powers, JJ. 


carrier of passengers by water to recover damages 
resulting from the non-delivery of a telegraphic 
message directed to “G. L. Wentworth, Str. to 
Boothbay, Bath, Maine.” Wentworth was a car- 
penter employed by the plaintiff to go from Augusta 
via Bath to Isle of Springs, and there build a cot- 
tage. The message directed a change in the build- 
ing, and was offered by the telegraph company to 
the captain of the defendant’s steamer, upon which 
Wentworth was a fare-paying passenger, and by 
direction of the captain it was delivered to the 
purser of the same steamer. The case was tried 
in the Superior Court of Kennebec county, resu!t- 
ing in a verdict for defendant, and the plaintiff ex- 
cepts to the instruction to the jury that the defend- 
ant would be required to use slight diligence only 
in endeavoring to deliver the telegram, and would 
be liable only for gross negligence for failure to 
deliver it to the proper party. 

The defendant sets up that in directing the tele- 
gram to be delivered to the purser, the captain acted 


;}common carriers of 
Powers, J.— This is an action against a common | 
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itse.f never received the telegram or became charged 
with the duty of its delivery. 

The nature and scope of the defendant’s business, 
whether the particular act was necessary for its 
successiul prosecution, the usual and _ ordinary 
course of its management by those engaged in it 
at the time and place where it was carried on, were 
questions of fact for the jury, to be determined 
from all the circumstances of the case; and from 
them it was for the jury to say whether the act 
in question was within the authority of the agent 
or the scope of the business of the principal which 
he was employed to transact. The court 
infer, as matter of law, the authority of the 
of a passenger steamboat to charge the 
with the duty of delivering telegrams to its passen- 
gers. It is a matter oj fact to be established by evi- 
dence and found by the jury. The exceptions fail 
to show that any evidence was offered in this case 
which would warrant such a finding. 


cannot 
captain 
owners 


The defendant was a common carrier of passen- 
gers by water. Its contract resulting from the rela- 
tion of carrier and passenger, nothing else appear- 
ing, was to transport its passengers safely and wth 
proper regard for his comfort and convenience, 
together with such articles and money as might be 
properly contained in the baggage which he brought 
with him. The exceptions show no express con- 
tract with the passenger for more than this, and 
nothing from which more can be implied. They 
utterly fail to show that it was any part of the 
defendant’s business, habit or custom to accept 
telegrams for delivery to its passengers, or that it 
knew or permitted this to be done by its officers, 
servants or agents. In general, the business of 
passengers on our inland 
waters, and that of receiving and delivering tele- 
grams, are entirely separate and distinct, and the 
latter is in no proper and legal sense incidental 
to or connected with the former. Common carriers 
of passengers make no charge for such a service, 
and its very responsible duties and burdens shou!d 
not be imposed upon them without their consent 
unless some rule of public policy requires it. 

We cannot infer that it is necessary for the safety, 
comfort or even convenience of the passengers that 
the duty of the delivery of a telegram addressed to 
him should be gratuitously imposed upon the pass- 
enger carrier. The telegraph company to whom 
the message has been intrusted is engaged in that 
business, and has the equipment and servants spe- 
cially trained for carrying it on. For an adequate 
consideration it has entered into an express con- 
tract to deliver the message, and usually knows its 
contents, importance and urgency. In discharging 
that duty it may select its own means and agents, 
and is responsible for any neglect on their part. 


| The defendant, therefore, owed no contractual duty 


in excess of his authority, and outside of the scope | to its passenger to receive and deliver the telegram. 
of his employment and of the business in which It does not appear that it was a part of its busi- 
he was engaged, and that, therefore, the defendant | ness or incidental thereto. If not, it necessarily fol- 
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lows, nothing else appearing in the case, that the 
act of the captain of the defendant’s steamboat was 


outside of the scope of the business in which he | 


was engaged, and not connected with the service 
which he had been employed to perform. For such 
acts the defendant is not liable unless it held the 
captain out to the world as having authority, and 
the case is barren of any such showing (Bowler v. 
O’Connell, 162 Mass. 320). 

It is true, as urged by the plaintiff, that the cap 
tain is the general agent of the owners, but a gene- 
ral agent is not an unlimited agent. His author- 
ity is necessarily restricted to the transactions and 
concerns within the scope of the business of the 
principal (Am. & Eng. Encyc. of Law [2d ed.], 
Vol. 1, page 990). To bind his principal he must 
act within the usual and ordinary scope of the busi- 
ness he is employed to transact; his authority is 
measured by the usual extent of his employment 
(1 Parsons on Contracts, p. 41). A shipmaster is 
a limited agent and can only bind the owners by 


contracts relative to the usual employment of the | 


ship and means requisite to that employment 
(Kent, J., in Leonard v. Lord, 52 Maine, 389). The 
principal is liable for the authorized act of his 
agent because it is his own act, and for the acts of 
his agent within the scope of the authority which 
he holds him out as having, or knowingly permits 
him to assume, because to permit him to deny it 
would be to permit him to commit a fraud upon 


innocent persons (Am. & Eng. Encyc. of Law [2d ! 


ed.], Vol. 1, page 990). 

In the case at bar no habit or custom is shown, 
no holding out to the world of the captain as having 
authority to do the particular act. 
act and not that of his principal. 


It was his own 
The defendant 


itself never received the telegram and never be- | 
came charged with the duty of its delivery, and it} 
is, therefore, unnecessary to consider the instruction | 


given as to the degree of diligence to which the 
defendant was bound, or the degree of negligence 
for which it would be liable. 
Exceptions overruled. 
————— 
CONVICTION OF MURDER IN THE FIRST 
DEGREE REVERSED. 


Error IN RECEIVING EvIDENCE OF DECLARATIONS 
MADE IN THE PRESENCE OF THE ACCUSED, TEND- 
ING TO Connect Htm WITH THE CRIME. 

New York Court or AppEALs. 
Decided November 20, 1900. 
Tue Peorp_e oF THE STATE OF NEw York, Re- 
spondent, v. SamuEL J. KENNEpDy, Appellant. 
Statements and declarations made by persons in 


the presence of an accused, tending to identify him | 
should be received as evidence | 


with the crime, 
against him upon the trial with caution. Such 
statements are not admissible as evidence in them- 
selves, but to ascertain what reply the party affected 


makes to them. They are only competent when he 
hears and fully comprehends the words spoken and 
| is at full liberty to make answer thereto, and then 
only under such circumstances, when he remains 
silent, as would justify the inference of his assent 
or acquiescence in the truth of the statement. 
Upon the trial of the defendant for homicide a 
captain of the police was called as a witness for the 
people and testified that after the defendant's arrest, 
and while he was detained in a room at the station- 
house with a number of other people, he sent for 
a boy by the name of Davis, who worked at the 
hotel where the crime was committed and claimed 
to have served wine at the room occupied by the 
defendant and the deceased on the night in question, 
and had the following interview with him: * Will 
you look around this room carefully and see if you 
can see anybody that resembles that man. I says, 
Mr. Davis be awiul careful in your judgment. I 
says, this is a serious matter. It may involve the life 
of a man, and if you ever exercise care in your life 
do it now. I had told him to speak to each indi- 
vidual in the room. He had told me of a conversa- 
tion that he had with a man in the hotel about the 
wine and a corkscrew. 
| vidual in the room. Make no mistake as to voice 
If there is any doubt at all give it to the man you 
have in mind. 


I said speak to every indi- 


He says, captain there is no occa- 
sion for me to speak to anybody. There 
occasion for me to go around the room. 
man that I served with a bottle of wine. 


he? 


Is no 
I see the 
Where is 
There he is sitting right over there — walking 
a few feet and pointing to Kennedy. I stopped him 
immediately and said, you have made a mistake. 
Ain’t it that man? pointing to another man the other 
| side of the room. Get up and look at him. Ain't 
that the man? No, he said, there is the man that I 
served with the bottle of wine. Kennedy spoke up 
I said, 
stop, Kennedy, you will understand this a little later 
on.” The captain also testified that he sent for a 
waiter at the hotel by the name of Burns, who came 
in and walked around the room and said, “ this man, 
Kennedy, was the man that he had seen in the 
hotel.” Davis was sworn as a witness upon the trial, 
| but Burns was not. Held, that the captain’s testi- 
mony above given was hearsay and incompetent, and 
being upon the main and vital issue in the case, viz., 
the identity of the accused, that it called for a re- 
versal of the judgment of conviction. 


and said, I never seen you in my life before. 


No error of law is presented for review in this 
court unless raised by an exception; but the court 
may, when the judgment is of death, if satisfied that 
justice requires a new trial, so order, whether any 

| exception shall have been taken or not (Code Crim. 
Pro. sec. 528). 

Appeal from a judgment entered upon a verdict 
convicting the defendant of the crime of murder in 
the first degree, rendered at a Criminal Term of the 
| Supreme Court, held in and for the county of New 

York, on the 31st day of March, 1899. 
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W. W. Cantwell and R. M. Moore, for appellant; | 


Charles E. Le Barbier, assistant district attorney, 
for respondent. 


Hateut, J.— On the morning of the 16th day of 
August, 1808, the dead body of Emeline C. Rey- 
nolds was found lying upon the floor in room 84 of 
the Grand Hotel on Broadway, in the city of New 
York. The body was fully dressed, with the excep- 
tion of the hat, which had been removed and was ly- 
ing inthe room. By the side of the body, upon the 
floor, was found a bludgeon, consisting of a lead 
pipe, about seventeen inches in length, through 
which an iron rod had been inserted and wound at 
one end with tape. A post mortem examination oi 
the body disclosed two wounds upon the top of the 
head, each about two and one-half inches long, 
one about an inch behind the other, cutting through 
the scalp. The lobe of the right ear was found to 
be discolored, and there was a fracture of the cer- 
vical vertebra or neck. No marks 
found upon the body. It appeared to be well nour 
ished, and in other respects in a healthy condition. 
The physician who conducted the autopsy gave it as 
his opinion that the produced by 
blows upon the head and that death was due to 


other were 


wounds were 
edema, congestion of the brain, asphyxia resulting 
from pressure on the spinal cord and fracture of the 
cervical vertebra; and that death could have been 
produced from the blows of the bludgeon which 
was found by her side. 

The deceased was young woman, unmarried, 
and had formerly lived at Mt. Vernon, where her 
parents, brothers and sisters still reside. For the 
last two years she had been living at the corner 
of Fifty-eighth street and Ninth avenue, in a flat on 
the first floor, with a New York broker, as man and 
Reynolds. On Monday, 
the day preceding the finding of her body, she leit 
her home in the morning, taking with her a small 
bag or reticule, and about half-past twelve o'clock 
she entered the Grand Hotel, went to the desk and 
registered in the name of “ E. 


a 


wife, under the name of 


Maxwell and wife, 
Brooklyn,” and was assigned by the clerk to room 
&4 on the fourth floor. 
room by a bell boy and left there. 


She was conducted to this 
At about two 
o'clock she entered the dining-room and was as 
signed to a table at which she was served with a 
lunch. After concluding her lunch she signed the 
bill therefor with the name of “ E. Maxwell, Room 
84." A few minutes afterward she left the hotel 
by the ladies’ entrance on Thirty-first street and did 
not return until about six o’clock in the afternoon, 
at which time she was accompanied by a man. They 
entered the hotel at the entrance from Thirty-first 
street, passed through the dining-room and took 
the elevator to the room to which she had been 
assigned. They remained together in the room 
until about a quarter of seven, when they descended 
by the elevator to the office floor and passed out 
through the dining-room into Thirty-first street. 
They again returned to the hotel together about ten 


minutes before twelve o'clock, passing through the 
dining-room to the elevator and thence to their 
room. After they returned to their room, a lady oc- 
cupying room No. 52, which is directly under room 
84, heard two persons walking about the room. Af- 
ter some time her attention was attracted by a 
heavy fall upon the floor in the room above, and this 
was followed shortly after by another. After that 
she heard the walking of one person about the room 
for some time, but finally fell asleep and observed 
nothing further until morning. A few minutes after 
two o'clock the man who had accompanied the de- 
ceased passed down the stairs of the hotel to the 
office and thence out through the corridor into 
Broadway. The body of the deceased was first 
found by the chambermaid, who entered the room at 
about half-past nine in the morning. 

The evidence establishes beyond a_ reasonable 
doubt, and we understand the fact to be conceded 
by the defendant, that Miss Reynolds had been 
killed by some person under circumstances which 
would justify a jury in finding that the act was com- 
mitted with deliberation and premeditation. We are 
thus brought to a consideration of the question 
whether the crime was committed by the defendant. 
He was a dentist, having an office at No. 60 West 
Twenty-second street, in the city of New York, in 
company with his father, who is also a dentist. He 
was a married man, about thirty-two years of age, 
and resided at New Dorp, Staten Island, with his 
parents. At the time of the homicide his wife was 
absent from home on a visit. 

Upon disrobing the body of the deceased, in order 
to make an autopsy, there was found underneath 
the corset the sum of $8.90 in money and the fol- 
lowing check: 


* No. 1226. 
“New York, August 15, 1898. 
“The Garfield National Bank, Twenty-third 
street and Sixth avenue, pay to the order of Emma 
Reynolds, thirteen thousand dollars ($13,000). 


“ DupLeEyY GIDEON.” 


The check bears a two-cent postage stamp, can- 
celled, and is indorsed upon the back, “S. J. Ken- 
nedy.”’, There were also found in the room several 
scraps of paper which had been torn up. Some of 
the pieces were found in a waste basket in the 
corner of the room, and some of the scraps were 
found by the easterly window. These scraps, when 
put together, formed a complete paper, on which 
there appears in lithograph in the upper left-hand 
corner a capital “ R;” on the left-hand is a line for 
date with the figures, “ 180,”’ and underneath are the 
words: “ Phillips Milk of Magnesia, 12 oz.” On the 
reverse side of this paper were written the words, 
“ E. Maxwell and wife, Grand Hotel.” 

After finding the check, with the defendant’s name 
indorsed upon the back of it, the detectives detailed 
to investigate the case called upon the defendant at 
| his office, showed him the check and asked him if 
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the signature was his. He stated that it was not; |a submission of the case to the jury and thus cast 
that he had never seen it before, and that he was| upon that body the responsibility of determining 
not at the Grand Hotel the night before in company | the question of the guilt of the accused. We, how- 
with the decedent. He was, however, subsequently | ever, have called attention to the evidence for the 
placed under arrest and taken to the West Thirtieth | purpose of showing that the testimony given upon 
Street Police Station, and, upon a search of his|the identity of the defendant as the person who 
office, there were found a blank check-book with a| occupied the room in the hotel with the deceased 
number of checks signed by him, several letters and on the night of her death related to the chief vital 


a pad of paper on which was printed * Phillips Milk 
of Magnesia, 12 0z.,” conforming in every respect 
to the scraps found in the room of the deceased, to 
which we have already referred. 

Upon a search of the defendant's residence, in 
New Dorp, there was found in the cellar a piece of 
lead pipe corresponding in size to that of which the 
bludgeon had been constructed, and also a piece of 
iron of the same size as that which had been inserted 
in the pipe constituting the bludgeon. 

The head waiter, his assistant, the bell-boy, eleva- 
tor-boy and the front clerk of the Grand Hotel, 
who saw the man with the deceased, were sworn 


her on the night of the homicide. 
him, he wore a straw hat. 


mony was introduced showing that on the afternoon 
of that day he had purchased a straw hat and a golf 
cap, the cap being subsequently found in his office 
and identified by the salesman. Expert witnesses 
were produced, who, upon comparing the check for 
$13,000 found upon the body of the deceased with 
papers proved in the case to be written by the de- 
fendant, gave it as their opinion that the check was 
filled out and signed by the defendant and that the 
indorsement on the back was his genuine signature. 
They also gave it as their opinion that the writing 
upon the scraps of paper found in the room of the 
deceased, of the words, “FE. Maxwell and wife, 
Grand Hotel,” was also that of the defendant. 

On the morning preceding the homicide the de- 
fendant put on his wife’s undershirt or wrapper. Af- 
ter closing his office in the afternoon he went to a 
store and purchased a new suit of underwear, con- 


sisting of a shirt and drawers, and then returned to | 


his office and put them on. Upon his arrest there 
was found upon the drawers a dark streak or mark 
extending from the waist band down toward the 
knee, which, it is claimed, was made from the lead 
pipe or bludgeon hanging inside of his trousers and 
against his drawers. After he was arrested he was 
asked by the police as to his whereabouts the even- 
ing before, and it is claimed that he made contra- 
dictory statements, with reference thereto and 
materially varied the same on subsequent occasions 
when questioned upon the subject. Other circum- 
stances of lesser importance were disclosed by the 
evidence, but we have specifically called attention 
to all that is necessary to be considered upon this 
review. 

The evidence is of such a character as to require 


| a corkscrew. 


question at issue and was of the utmost importance. 
Bearing this fact in mind, we proceed to a con- 
sideration oi the testimony of Captain Price, of the 


police department. After the defendant had been 


| arrested and taken to the police station, the captain 


testified that he had him sitting in the rear of his 
room and that he brought in a number oi other 
people and placed them in the room with the defend- 
ant; that he then sent for the colored bell-boy at 


| the hotel, by the name of Davis, who had served a 


bottle of wine to the person in room 84. On his 
arrival he was taken into the room where these per- 
sons were congregated, and then the captain stated 


. : ‘ . ito him: “ Will you look around this room care- 
as witnesses upon the trial and identified the de- | 7 en 


fendant as the man who occupied the room with |) ¢ pa 
As they described | : 
It appears that previ- | 


ously he had worn a brown derby hat, but testi- | 


fully and see if you can see anybody that resembles 
I says, Mr. Davis, be awful careful in 
your judgment. I says, this is a serious matter. 
It may involve the life of a man, and, if you ever 
exercised care in your life, do it now. He says, 
there is no use of my looking around this room. 
I had told him to speak to each individual in the 
room. He had told me of a conversation that he 
had had with a man in the hotel about the wine and 
I said, speak to every individual in 
the room, make no mistake as to voice, if there is 
any doubt at all, give it to the man you have in 
mind. He says, captain, there is no occasion for 
me to speak to anybody, there is no occasion for me 
to go around the room. I see the man that I served 
with a bottle of wine. Where is he? There he is, 
sitting right over there, walking a few feet and 
pointing to Kennedy. I stopped him immediately, 
and said, you have made a mistake. Ain't it that 
man, pointing to another man the other side of the 
room? Get up and look at him. Ain't that the 
man? No, he said, there is the man that I served 
with the bottle of wine. Kennedy spoke up and 
said, I never seen you in my life before. I said, 
stop, Kennedy, you will understand this a little later 
on.” The captain then proceeded to state that he 
sent for other persons in the hotel and had them 
brought over to the police station to see if they 
could identify the defendant, and, among others, 
stated that Stephen Burns, a waiter at the hotel, 
next saw the defendant. He looked the people over 
as they walked around the room, and he said that 
“this man, Kennedy, was the man that he had seen 
in the hotel.” Burns was not sworn as a_ witness 
upon the trial, but Davis was, and upon the trial 
he identified the defendant as the person he had 
served with wine in room 84 on the night of the 
homicide and that he went to the captain's office 
the next day to identify the man. He stated that he 
looked around the room and noticed that Mr. Ken- 
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‘judicial to the defendant. He gives us, in consider- 


THE ALBANY LAW JOURNAL. 379 





nedy was the gentleman that he served with wine; admission on ‘the part of the defendant that he 
that he caught his features at once. He also stated was the person who had been in the room with the 
that the captain of the dining-room was in the cap- deceased. -No objection was taken by the defend- 
tains room at the same time, and that he picked | ant’s counsel to the evidence referred to, and, con- 
out the defendant before the witness did, but that 


sequently, there is no exception which presents an 
he was positive that the defendant was the man that 


error of law upon which a reversal of the judgment 
he saw in room 84. can be founded. Section 528 of the Code of Crimi- 

We think the captain’s testimony, to which we nal Procedure, however, provides that ‘“ when the 
have referred, was hearsay, incompetent and pre- judgment is of death, the Court of Appeals may 
order a new trial, if it be satisfied that the verdict 
was against the weight of evidence, or against law, 
himself and the colored bell-boy, in which he shows or that justice requires a new trial, whether any 
that he took great pains to instruct the boy, with exception shall have been taken or not in the court 
reference to his duty, the care that he should take, below.” This provision of the Code gives to the 
and his replies thereto, all tending to show that the} court the power, in its discretion, to order a new 
boy was certain as to the identity of the defendant | trial, when, in its opinion, justice requires it. This 
from the conversation that took place between the | power may be properly exercised when it is apparent 
two. It is true that this conversation took place | that the defendant has suffered gross injustice by 
in the room in which the defendant sat, in com-| the admission of incompetent evidence upon the 
pany with a number of other persons, but when/ main and vital issue, even though the defendant’s 
the defendant undertook to speak and deny that he | counsel has failed to object to its reception. The 
was the person, he was instantly stopped by the| provisions of the Code, however, were not intended 
captain and required to keep still. | to relieve counsel from the duty of objecting and 

There are circumstances under which the declara-| in case their objection is overruled of taking an 


tions of persons made in the presence of the | exception to the admission of incompetent evi- 


accused are competent, but they are regarded as | dence. Counsel cannot be permitted to impliedly 
dangerous, and should always be received with | consent to the admission of evidence by remaining 
caution and should not be admitted, unless the evi- | silent, when it is offered, and then insist that it is 
dence clearly brings them within the rule. | incompetent and that an error has been committed. 
Declarations or statements made in the presence of | No error of law is presented for review, unless a 
a party are not received as evidence in themselves, | question is raised by an exception. The legislature 
but for the purpose of ascertaining what reply the | has seen fit to invest this court with the power to 
party to be affected makes to them. They are only! grant a new trial. It is a power to be exercised or 
competent when the person affected hears and fully 
comprehends the effect of the words spoken and 


able detail, the conversation that took place between 


es. in its discretion. Before a judgment of 
_death is carried into execution this court must 
when he is at full liberty to make answer thereto, | be satisfied that the accused has had a fair trial and 
and then only under such circumstances as would | that he is guilty of the crime. 

justify the inference of assent or acquiescence as to| the power will not be exercised. 


If it is so satisfied, 


If it is not satis- 
the truth of the statement, by his remaining silent} fied, then it will avail itself of the power given. 


(Wharton Law of Evidence, §§ 1136, 1137; Green-| As we have seen, the incompetent evidence bore 
leaf on Evidence, §§ 197-199; People v. Koerner, | upon the chief vital question at issue. It is of that 
154 N. Y. 355, 374; Kelly v. People, 55 N. Y. 565;/| character which must have had an important bear- 
Gibney v. Marchay, 34 N. Y. 301, 305; People v. | ing upon the minds of the jurors, and, we fear, in 
Willett, 92 N. Y. 29). The defendant, as we have|a measure, influenced their verdict. We think, 
seen, was not permitted to reply, but was required | therefore, that justice will be promoted by the 
to keep silent. His silence, therefore, could not, | granting of a new trial. 

under the circumstances, be construed into an 
acquiescence or an admission of the truth of the 
matters embraced in the statement. The police 
officer could not tell whether Davis or Burns recog- 
nized the defendant further than by the statements ye 
made by them at the time when neither were under Judgment of conviction reversed, ete. 


The judgment and conviction should be reversed 
and a new trial ordered. 
| Parker, Ch. J.; O’Brien, Bartriert, Martin, 
VANN and Lanpon, JJ., concur. 


oath. Burns has not been sworn as a witness, and | —_——+ 

we have no means of knowing whether he did, in| LIABILITY OF CHARITY HOSPITAL FOR 
fact. identify the defendant other than his unsworn | NEGLIGENCE OF ITS EMPLOYES. 
statement made to the police. Davis, it is true, 

Was sworn upon the trial, and, to some extent, HE Harvard Law Review for November, 1900, 
corroborated the police officer as to his identifying | contains the following editorial note: 

the defendant at the police station, but his declara- “ The plaintiff, a patient in a public hospital char- 
tions made at that time in reply to the instructions | tered as a charitable corporation, was injured by 
given him by the officer were not evidence and did | the negligence of one of its nurses. Held, that he 
not tend, under the circumstances, to establish an! cannot recover from the hospital, even though he 
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paid a pecuniary consideration for his treatment 
(Powers v. Massachusetts Homoeopathic Hospital, 
tor Fed. Rep. 896 [Cir. Ct., Mass.]). ; 

“In cases where no compensation has been paid 
by the plaintiff this result has been reached on the 
ground that the funds of the hospital cannot be 
appropriated to pay for such damages (McDonald 
v. Massachusetts General Hospital, 120 Mass. 432). 
But here the court goes one step further, holding 
that the fact of payment of compensation to the 
hospital does not create a liability. They do not 
agree with the reasoning suggested above, but place 
their decision upon the ground that the plaintiff, 
having accepted the bounty of a charitable corpora- 
tion, cannot complain of the way in which it is 
administered. Neither mode of reasoning seems 
adequate to support this rather anomalous doctrine, 
and several jurisdictions have rejected it altogether, 
and allow the patient an action (Glavin v. Rhode 
Island Hospital, 12 R. I. 411; 9 Harvard Law Rev. 
541). This view seems preferable as tending to 
encourage strict care on the part of hospitals toward 
their patients, and as being in accord with the 
respondeat superior doctrine of agency, to which 


here.” 


We concur in the adverse criticism of our con- 
temporary upon the doctrine laid down in the prin- 
cipal case. 
substantially the same ground which the Harvard 
Law Review takes, citing, with approval, the fol- 
lowing language from the opinion of Durfee, C. J., 
of the Supreme Court of Rhode Island, in Glavin 
v. Rhode Island Hospital (12 R. I. 411): “ The pub- 
lic is, doubtless, interested in the maintenance of 
a great public charity, such as the Rhode Island 
Hospital is; but it also has an interest in obliging 
every person and every corporation which under- 
takes the performance of a duty to perform it care- 
fully, and to that extent, therefore, it has an interest 
against exempting any such person and any such 
corporation from liability for its negligence. The 
court cannot undertake to say that the former intcr- 
est is so supreme that the latter must be sacrificed 
to it.” 





with respect to a hospital into which a patient is 
invited in the expectation that he may become 
incapable, through disease or anodynes, from car- 
ing for himself? Under such circumstances it is 
within the fair contemplation of the parties that 
adequate care shall be taken of him, and, on the 
whole, the better rule of public policy would seem 
to be to exact ordinary care under the penalty of 
the usual liability for damages. 


We certainly are of opinion that the exemption 
of charitable corporations from liability for negli- 
gence should not be extended beyond the point 
to which it has already been carried by some adju- 
dicated cases. In this view, we approve of the 
decision of the Appellate Division of the New York 
Supreme Court, First Department, in Ward vy. St. 
Vincent’s Hospital (39 App. Div. 624). It was 
therein laid down that a contract made by a cor- 
poration maintaining a “charity hospital” to 
receive a patient into its hospital, and to furnish 
her with skillful, trained and competent nurse, for 
a stipulated sum per week, is not ultra vires. It 
was held that the question whether such a corpora- 


| tion, by furnishing the patient with a nurse who 
there seems no reason for making an exception | 


had been a pupil in its training school for a period 


| of but nine months (the full course being two years), 


As far back as June 13, 1891, we took | 


| 


| was 


instead of with an experienced and fully trained 
graduate, fulfilled the obligation imposed upon it 
by the contract, was for the jury, as was also the 


| question whether the act of the nurse in placing an’ 
| unprotected rubber bag filled with very hot water 


against the leg of the patient, while the latter was 
under the influence of ether, was to be treated as a 
single negligent act upon the part of an ordinarily 
skillful and competent nurse, or whether it was 
attributable to inexperience and lack of training; 
that in the latter view the patient might, in an action 
against the corporation to recover damages for 
breach of the contract, obtain indemnity for her 
injuries. 

The following is from the opinion of the court, 
by Barrett, J.: “In the present case the contract 
express. It settled all questions of general 
duty attached by law and became the criterion of 
the defendant’s specific duty in this particular case. 


Subsequent reflection has convinced us that more | And it was a contract which the defendant certainly 


injury in the long run would be apt to result from 
entirely exempting charitable corporations 


| 


had power to make. Though the defendant is what 


from | is termed a charity hospital, it has its ‘pay’ side. 


liability for the negligence of their servants than Upon the latter side it was in the habit of furnishing 


from holding them to the ordinary rule 
respondeat superior. Some of the cases have drawn 
an arbitrary line, making “charity” hospita!s 
responsible for negligence in the original selection 
of their employes, but exonerating them from lia- 
bility beyond that point. Such distinction substan- 
tially amounts to judicial legislation and we cannot 
approve of its practical policy. The liability of a 
private physician, if he actually undertakes a case, 
is the same, as far as negligence is concerned, 
whether the patient be treated charitably or for 
compensation. Why should not the rule be similar 





of| private rooms and nurses to well-to-do people for 


a full price. For the breach, then, of that express 
specific and valid contract, the plaintiff was entitled 
to the same damages as though the action had been 
for negligence pure and simple. In either case she 
was entitled to compensation, that is to an ade- 
quate indemnity for her injuries, no more and no 
less.” 

In Powers v. Massachusetts Homoeopathic Hos 
pital (supra) the view is expressed that “ any con- 
tract made by its (the hospital’s) officers which 
would impose a liability beyond that which the law 





THE ALBANY 


_ 


LAW JOURNAL. 


381 





raises, would be ultra vires and of no value.” We 
believe the position taken by the New York court 


more consonant with justice, and public expediency, | 


as well as more sound in principle— New York 
Law Journal. 
7 


CARDS IN COURT. 


What 
with! 

The Supreme Court of New York, after much 
serious thought and grave discussion, have decided 
that if a winner in a game of poker lends money 


momentous questions jurists do juggle 


to the loser the loser may legally become the win- | 


ner and the winner the loser. That is the loser 


need not repay the winner, although he would be | 


compelled to repay an outsider or another loser. 
The ruling was rendered in the poker case .of 

Jacoby v. The defendant sought to 

induce the banker to lend him sufficient money to 


Heidelberg. 


make good his deficiency to the bank, but the | 


banker insisted that he must have the coin in order 
that he might cash the plaintiff's checks. After a 
heated argument the plaintiff paid the banker the 
sum lost by the defendant, and the banker paid the 
money back to the plaintiff, which in plaintiff's 
estimation made him the defendant’s creditor. Suit 
was brought by Jacoby before a municipal justice, 
who held, that inasmuch as Jacoby had won the 
money of everybody around the table his loan to 
defendant could not be considered as a transaction 
obligating repayment because it had been made as 
an accommodation to himself. An appeal was 
taken to the Supreme Court, where the decision 
of the lower court was upheld. The court of re- 
view, speaking of course judicially and imperson- 
ally, said in part: 

“The principle is now well settled with respect to 
gambling contracts that where a loss is already 
incurred any person other than the winner who 
advances money or other property to the loser to 
enable him to pay the losses may recover such 
advance in the absence of a special statute, but 
the plaintiff in this case is in no position to invoke 
the benefit of this rule. He was the person directly 
connected with the transaction. He was the only 
winner in the game, and there is no authority going 
to the extent of permitting a winner to recover from 
a loser, no matter what form the loan may take.” 

There is no poker statute in New York, but this 
holding of the Supreme Court may lend to the 
enactment of one. By judicial legislation, however, 
the principle has been enunciated that where, in 
gambling contracts, a loss has been suffered, any- 
one other than the winner who advances money or 
other property to the loser to enable him to meet 
his losses may recover such advance by legal pro- 
cess. In the case in question, the plaintiff, being 
the only winner, he cannot avail himself of this 
tule. In other words as he was the only winner, 
he must become the greatest loser. 


| Thus the “ gentleman’s game” wears the superb 
dignity of judicial recognition, and hereafter, no 
doubt, when distracting differences arise between 
the “gentlemen,” the banker will quell all turbu- 
| lence by arising and solemnly reading excerpts from 
a few opinions, hitherto handed down by the Su- 
preme Court of New York.— Chicago Law Journal. 


” 


a a 


TRANSFER TAX ON VANDERBILT 
MILLIONS. 


“| HE estate of the late Cornelius Vanderbilt has 

at length been officially appraised at 
$72,500,000. Of that amount, the personalty is 
valued at $52,500,000. The remainder represents the 
real estate. This is within $2,000,000 of the rough 
valuation of the estate made by Senator Depew at 
'the time of Mr. Vanderbilt’s death. The estate has 
| been valued at what it stood at that time. It is 
| said to have increased twenty per cent since. 

The report of the State appraisers will be filed 
in the Surrogate’s Court in a few days. The dead- 
lock between the officials and the executors is now 
at an end. 

The estate will pay a transfer tax of over half a 
million dollars. Mr. Vanderbilt’s millions will be 
apportioned among the heirs before the holidays. 

Alfred Gwynne Vanderbilt, as residuary legatee, 
and chosen head of the house of Vanderbilt, will 
receive as his share $44,500,000. 

The report that Comptroller Coler’s fee for col- 
lecting the State tax of $520,000 would be $52,000 is 
incorrect. His fee is only one per cent, and, if it 
turns out that the State’s share is as much as 
$520,000, the comptroller will get only $5,200. The 
chances are that his fee will amount to only $4,000. 

It is untrue that the appraisers, Hasbrouck and 
O’Connell, will get $50,000 each for their work. 
Mr. Hasbrouck is a lawyer. His fee may amount 
to $5,000. Under the law, Mr. O’Connell is entitled 
to three dollars a day. His bill will probably be 
$400.— New York Mail and Express. 


ee 
HAD LEGAL TALENT. 


Chief Justice McFarland, of the Supreme Court, 
tackled a youngster the other day, who, in spite 
of appearances, will, probably, be an ornament to 
the bench one of these days. The boy had just 
taken the law examinations and had failed. Said 
Justice McFarland, by way of consolation: 

“Tt’s really too bad that you could not have been 
admitted to the bar after your first trial, but then, 
you know the brightest men often fail the first 
examination.” 

“Thank you, sir,” replied the would-be lawyer. 
“T failed this time, but I feel cock-sure that I can 
make it on my second try.” 

“Your confidence is commendable,” replied the 
justice, “but it is not well to be over-confident. 
What makes you so sure?” 


” 
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“ Well, I know that I have tried once and failed. 
Now, if the Supreme Court had decided once that 


I am not bright enough to practice law, it’s a pretty | 
sure sign that the second trial will pass me; for who | 
ever heard of the Supreme Court having rendered | 


the same decision twice?” 
+—— 


Correspondence. 


Tue CONSTITUTION AND THE FLAG IN HaAwall. 


To the Editor of the Albany Law Journal: 
In your issue of the 3d inst. you refer to a copy 


ee, 


| 

bar who have sat as substitute justices. I may add 
‘that after the decision in the Marshall case, the 
prisoner was brought on habeas corpus 
United States District Judge Estee, 
remanded him to custody. 

In the second place, the chief justice, in his dis- 
senting opinion in the Edwards case, did not hold 
that neither the Constitution of the United States 
nor that of Hawaii was in force here after annexa- 
tion and before the status of Hawaii was determined 
by congress. He merely held, in accordance with 
the other decisions of the court, that certain pro- 
visions of the United States Constitution, including 
the fifth and sixth amendments, did not apply here 
| during that period. 


before 
who also 


of the Honolulu Republican sent to you by Circuit | 


Judge Humphreys, containing the decision of the | 


Supreme Court of Hawaii in the Edwards case, to 
the effect that the Constitution followed the flag to 
Hawaii immediately upon annexation, and you print 
in full from the Republican the opinion of the 
majority of the court and a brief comment to the 
effect that the chief justice, in his dissenting opinion, 
held that neither the Constitution of the United 
States nor that of Hawaii force in 
islands from the date of annexation to the establish- 
ment of territorial government. 

These excerpts from Judge Humphrey’s organ, 
the Honolulu Republican, would naturally produce 
certain erroneous impressions, which I would like 
to correct. 

In the first place, the decision referred to, 
although that of the majority of the court in that 
particular case, cannot be regarded as the view of 
the Supreme Court of Hawaii. In of 
decisions rendered in 1898 and 1899, that is, after 
annexation and before the establishment of the terri- 
torial government, the Supreme Court unanimously 
took a view opposite to that taken by the majority 
of the court in the Edwards case above referred to, 
and on the very day on which the Edwards decision 
was rendered, the same court, differently constituted 
as to one member, held, in the Marshall case, in 
accordance with the line of decisions of the last 
two years and the dissenting opinion in the Edwards 
case and against the majority opinion in that case. 
Under our law a circuit judge or member of the 
bar sits in the place of a justice of the Supreme 
Court in case of the absence or disqualification of 
the latter, and the decision in the Edwards case is 
accounted for by the fact that Circuit Judge 
Humphreys, who happened to act as_ substitute 
justice in that case in the absence of one of the 
justices of the Supreme Court, and a newly-appointed 
justice of the Supreme Court took the view there 
expressed, and so held contrary to the line of pre- 
vious decision and one decision filed at the same 
time with that. Those who have taken the oppo- 
site view in other cases comprise a former chief 
justice and a former associate justice, the present 
chief justice and the associate justice in whose place 


was in these 


a series 


Judge Humphreys sat, and two members of the! 


Respectfully yours, 
W. F. FReEar, 
Chief Justice, Supreme Court, Territory 
of Hawaii. 


Hono utu, TERRITORY OF Hawau, Nov. 21, 1900. 


+ 


Literary Rotes. 


The Macmillan Company will publish immedi- 
ately’ an important work by Dr. Newell Dwight 
Hillis, entitled ‘“ The Influence of Christ in Modern 
Life.” 


Little, Brown & Co. have just issued a new edi- 
tion of the works of George Eliot, in twelve volumes, 
The set contains a series of photogravure frontis- 
pieces, by H. L. Richardson, and includes a Life 
of George Eliot, by Mathilde Blind. 


In an address on James Lane Allen’s latest novel 
just delivered by the well-known Unitarian minister, 
Dr. John W. Chadwick, of Brooklyn, he quotes 
Dr. Edward Everett Hale as saying that “ The 
Reign of Law” “is worth more to our liberal 
cause than all the sermons that our ministers have 
written for a twelve-month.” While not indorsing 
this sweeping inference against the sermons, 
Dr. Hale’s views indorsed by Dr. Chadwick and 
recently also by Dr. Minot J. Savage, are not with- 
out interest as opposed to the somewhat violent 
handling which has been accorded to the hero of 
the story and its author by the Brothers of Christ, 
the sect to which the novelist affiliates the hero in 
the story. 


The Frederick Stokes Company will present a 
new author to the reading world in the beginning of 
the year in the person of Mr. Charles Reginald 
Sherlock, and through the medium of a novel enti- 
tled “ Your Uncle Lew.” We are informed that the 
book was written before “ David Harum,” and, 
therefore, claims any individuality that it may 
possess as original. A fact of interest in connection 
with the book is that Mr. Westcott was a friend 
of Mr. Sherlock and suggested and encouraged the 





THE ALBANY 


LAW JOURNAL. 


883 





writing of “ Your Uncle Lew.” The scenes of the 
story are placed in and about Syracuse, and the | 
hero, Lewis Dunbar, is the purveyor of much quaint 
and homely philosophy. 


“ 


A second edition of Brooks Adams’s 
Supremacy in the World’s Politics” is just) 
announced by The Macmillan Company. It is inter- | 
esting to learn from the London Spectator that, 
although the subject of his book is the decay of 
England and the rise of America, it has received | 
much praise from the English press for its impartial 
attitude. 


American | 


——_e——--- 


Legal Rotes. 
Sir M. M. Bhownaggree, M. P., upon whom the | 
shah has conferred the knight commandership of 
the Persian Order of the Lion and the Sun, is the 
son of a wealthy Parsee merchant of Bombay, and 
was long an official of the native state of Bhavnagar. 
He was called to the English bar in 1885, and in 
1895 was returned as conservative member of par- 
lament for N. E. Bethnal Green. He has trans- 
lated the queen’s book, “ Leaves From the Journal 
of Our Life in the Highlands,” into Gujarati. 


The German law of libel, according to Chamber’s 
Journal, is a curiosity. An editor recently said in | 
his paper that a certain gentleman “ was an unman- 
nerly boor,” in consequence of which a libel action | 
was brought against the paper. The evidence given | 
to that the fault with the 
expression was that it was not strong enough. The 
case was taken from court to court in the usual way 
until it reached the highest tribunal. The final 
decision was that the editor would have been per- 
fectly justified if he had said that the plaintiff “ had 
acted like an unmannerly boor;” but since he had 
said that the plaintiff actually “ was an unmannerly 
boor,” he had committed libel. In Germany it is 
libelous to call a man a pig or an ass, but, if you 


seemed show only 


combine the two and call a man a pig-ass, then there 
is no libel, because such an animal does not exist. 
The favorite combination among Germans is pig- 
dog — schweinhund. 


Martin L. Mowery, now serving a life sentence | 
in the State prison for the murder of Mrs. Abbie 
J. Reynolds, in Burrillville, R. I., was awarded a | 
verdict of $4,500 by a jury in the Common Pleas 
Division of the Supreme Court in his suit against 
the administrator of the estate of Elisha Mathewson. 
Mowery sued through an administrator, having 
been declared civilly dead, although he was per- 
mitted to appear in court and testify. He claimed 
$5,000 damages for services rendered Mathewson 
during the last twenty years of his life, and also for 
$1,000, which had been put into Mathewson’s care 
and which had been given Mowery by a man 
named Webb, whom Mowery had nursed during an 
illness. Counsel opposing Mowery argued that the | 


| 1899. 


| international 
| Lord Pauncefote, the ambassador at Washington; 


| nations. 


' ing one of the Lords Justices of Appeal. 


man, having been sentenced to imprisonment for 
life, had no legal existence, and, therefore, could 
not be considered eligible to bring suit.— Chicago 
Law Journal. 


The queen announced the appointments by Great 
Britain to the Permanent Court of Arbitration estab- 
lished under the treaty which was the result of the 
international convention, held at The Hague, in 
The members of the court are not necessarily 
required to be lawyers by profession, but they must 
be “persons of known competency in questions of 
law.” The British arbitrators are 


Sir Edward Malet, recently ambassador at Berlin; 


| Sir Edward Fry, until lately an appellate judge in 
England, and Prof. John Westlake, who occupied 


the chair of international law in the University of 
Cambridge. Lord Pauncefote’s early career was 


| devoted solely to the law, and he had been a colo- 
| nial attorney-general and judge before he entered 
| the diplomatic service. 
'as announced by the president in his message, are 


The American arbitrators, 


former President Harrison, Chief Justice Fuller, 


| Attorney-General Griggs and Circuit Judge George 
| Gray, formerly United States senator from Dela- 


ware. The treaty authorizes each of the signatory 


| powers to appoint four arbitrators at most, and rati- 


fications have already been received from sixteen 
Two countries, however, may agree to 
nominate one member or more in common, and the 
same person may be nominated by different powers. 
The term of office is six years and an arbitrator is 
eligible for reappointment. Sir Edward Fry, the 
only British member of the Permanent Court of 
International Arbitration selected from the judiciary, 
is of Quaker ancestry, and long enjoyed the dis- 
tinction of being the only representative of the 
Society of Friends on the English bench. He was 
born in 1827, and was a member of the Chancery 
Division of the High Court of Justice before becom- 
He is not 
only an eminent lawyer, but a man of fine scholarly 
attainments, as is evidenced by the fact that he is 
an honorary fellow of Balliol College, Oxford. 


| Almost coincident with the announcement of his 


appointment to the International Court, we happen 
to have received a book of essays by Sir Edward 
Fry, just published in London, entitled “ Studies by 
the Way” (James Nisbet & Co.). It consists of 
nine papers, the titles of which indicate the ver- 
satility of the author and the broadness of his 
interests. These titles are: (1) The Banquet of 
Dante; (2) The Theory of Punishment; (3) The 
Old Testament; (4) Sermons; (5) Conveyancing; 
(6) Strabo in Egypt; (7) An Old Greek Farmer; 
(8) Notes on Greece, and (9) Notes on Sicily. The 
essay on The Theory of Punishment was specially 
commended by Sir William Kennedy, one of the 
present justices of the Queen’s Bench Division, in 
an address which he delivered at Buffalo when on a 
visit to this country in the summer of 1898. 
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English Aotes. 


It is understood that Sir Matthew White Ridley 
kas been offered a peerage, and will choose the title 
of Baron Wensleydale. 


The late Lord Russell, of Killowen, as is well 
known, practiced as a solicitor in Belfast and Newry 
before his call to the English bar. The articles of 
apprenticeship by which the future Lord Chief Jus- 
tice of England was bound as a solicitor’s apprentice 
in the office of the late Mr. Dennis, of Newry, are 
now in the possession of Mr. Barry O’Brien, who 
will utilize them in his biography of Lord Russell. 


The bar is to receive an addition of fifty-eight 
members. This number, though sixteen in excess | 
of the number of Michaelmas term last year, is not | 
above the average of recent years. Lincoln’s Inn, 
which has long occupied the third place in the list, 
is foremost this term with nineteen calls; the Inner 
Temple, which has lost for the present the premier 
place it has held so long, is second with eighteen; 
the Middle Temple is third with eleven, and Gray’s 
Iunu, which appears to be steadily regaining its 
popularity, comes last with ten.— Law Journal. 





The value of the estate left by Lord Russell, of 
Killowen, recalls the fact that Lord Eldon, who 
left £700,000, is generally believed to have been 
the richest member of the English judiciary, says 
the Law Times. Lord Lifford, who was lord chan- 
cellor of Ireland continously for a period of two and 
twenty years, from 1767 till 1789, was probably the 
richest member of the Irish judiciary. The Dublin 
Evening Post, in announcing Lord Lifford’s death, 
tells its readers: ‘ The late lord chancellor has died 
very rich—worth not than 
£200,000.” 


less, it is said, 

Sir E. Bradford, the commissioner of police of 
the metropolis, in his report for the year 1899, just 
issued as a parliamentary blue book, states that the 
number of police available for service in the me- 
tropolis, exclusive of those specially employed and | 
whose services were paid for, was twenty-seven 
superintendents, 519 inspectors, 1,739 sergeants and 
11,551 constables; total, 13,836. The metropolitan 
police district as established by 2 & 3 Vict, c. 47, 
extends over a radius of fifteen miles from Charing 
Cross, exclusive of the city of London and the 
liberties thereof, and embraces an area of 688.31 
square miles. The mean ratable value of the met- 
ropolitan area for metropolitan police purposes for 
the year 1899-1900 was £42,557,150, but of the enor- | 
mous actual value of the property in charge of the 
police it is impossible to form any estimate. The | 
pay of the force alone, including chief constables, | 
superintendents, inspectors, sergeants and consta- | 
bles, was £1,287,393 1s. 9d. The return of “ princi- | 
pal offenses” committed in the metropolis during 
1899, including crimes whether against property or 
against the person, contains 17,701 cases, as com- 





$e 


pared with 18,838 recorded in the preceding year, 


The returns of crimes and apprehensions for the 
whole of England and Wales show a decrease for 
the year still more marked than is presented by the 
statistics for the metropolis. And as the “ identifi- 
cations” established in the convict supervision 
office have a relation to the crimes of the country 
generally, there was a corresponding decrease in 
the number of such identifications during 1899. The 
figures were 4,132, as compared with 4,532 in 1808. 
This general decrease adds to the signficance of the 
fact that the number of such identifications, based 
on measurement forms on the “ Bertillon” system, 
was ninety-one in excess of the number in 1898, 
The figures were 243 last year, as compared with 
152 in 1808 and sixty-five in 1897.— Law Times. 


Mdlle. Chauvin and the three other ladies who 
have qualified for the French bar do not avail them- 
selves of the new law passed by the senate, which 
gives permission to women who have obtained their 
diploma to plead in courts. The truth is, says the 
Newcastle Chronicle, that the new law alters very 
slightly the previous order of things. In theory, 
women can now practice in French Law courts; in 
fact, they are still precluded from doing so. Every 
court in France has its society of advocates, and an 
official known as “ batonnier.” To plead in a court 
the barrister must be a member of the society, and 
in order to be a member he must be duly admitted 
to it. French barristers are, in the majority, still of 
a mind that it is not desirable to have ladies prac- 
ticing in courts. 


It is advisable to suspend judgment as to the ac- 
tion of the Bolivian government in seizing a British 
steamer until the facts of the case are fully known, 


says the Law Journal. There is said to be 


la right, called by writers on international law, the 


droit d’angarie, which may possibly justify the seiz- 
ure. This right is described by Sir Robert Philli- 
more in his “ Commentaries,” Vol. III, p. 50, as “ an 
act of the State, by which foreign as well as private 
domestic vessels which happen to be within the 
jurisdiction of the State, are seized upon, and com- 
pelled to transport soldiers, ammunition or other 
instruments of war; in other words, to become par- 
ties against their will to carrying on direct hostilities 
against a power with whom they are at peace.”” The 
fact that the hostilities are carried on against insur- 
gents cannot, on principle, make any difference. A 
similar question arose in 1871, in consequence of the 
scuttling of six English colliers in the Seine by 
the Prussians, to protect themselves against an im- 
minent danger of attack by French men-of-war. 
There was an outcry in this country, but Count 
Bismarck, while admitting the right of the owners of 
the ships to an indemnification, maintained that the 
seizure was a proper exercise of the droit d’angarie. 
The British government did not dispute the exist- 
ence of the right, and with the payment of compen- 
sation the matter dropped. 
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